
 
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI 

 
ORIGINAL APPLICATION NO.40 OF 2017 

 
DISTRICT :   
Sub.:-  Dept. Enquiry 

Shri Toliram Phulaji Rathod,   ) 
Age : 57 Yrs, promoted as Executive   ) 
Engineer and Waiting for posting.  ) 
R/o. N4-F-115, CIDCO, Aurangabad. )...Applicant 
 
                     Versus 
  
The State of Maharashtra.   ) 
Through Principal Secretary,    ) 
Public Works Department,    ) 
Mantralaya, Mumbai – 400 032.   )…Respondents 

 

Shri A.V. Bandiwadekar, Advocate for Applicant. 

Smt. Kranti Gaikwad, Presenting Officer for Respondents. 
 
CORAM       :    A.P. KURHEKAR, MEMBER-J 

       DEBASHISH CHAKRABARTY, MEMBER-A  

DATE          :    02.08.2023 

PER   :    A.P. KURHEKAR, MEMBER-J 

 

JUDGMENT 
 

 
1. The Applicant has filed the Original Application to quash 

departmental enquiry initiated against him by charge sheet dated 

25.02.2016 and also challenged appointment of Departmental Enquiry 

Officer invoking jurisdiction of this Tribunal under Section 19 of the 

Administrative Tribunal Act, 1985.  Insofar as challenge to appointment 

of Departmental Enquiry Officer is concerned, the said relief is not 

pressed since after filing of O.A. independent Enquiry Officer has been 

appointed.    
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2. Briefly stated facts giving rise to this application are as under :- 

 While Applicant was serving as Sub Divisional Engineer at Nagpur, 

he allegedly committed certain financial irregularities amounting to 

negligence and misconduct for which he was served with charge sheet 

dated 25.02.2016.  As per charge sheet, in the period from 25.08.2009 to 

07.06.2011, the Applicant had committed serious financial irregularities 

of Rs.42,00,000/-.  The Applicant submitted reply to the charge sheet 

denying allegation made against him. However, the Government was not 

satisfied with the reply and decided to conduct D.E. Initially, 

Departmental Enquiry Officer was appointed but later independent 

Enquiry Officer has been appointed in terms of G.R. dated 28.10.2009.  

The foremost contention raised by the Applicant is that alleged incident 

was of December 2009 but D.E. has been initiated after 7 years which 

caused serious prejudice in his defence. He stands retired on 

31.05.2017.  Thus, it is on this ground of inordinate delay caused for 

initiation of D.E., the Applicant prayed to quash and set aside the charge 

sheet dated 25.02.2016.  Secondly, though the period of more than 7 

years from the date of initiation of D.E. is over, till date it is not 

completed and there is huge and inordinate delay in completing D.E. The 

Applicant, therefore, prayed to quash and set aside the charge sheet 

dated 25.02.2016.   

 

3. Shri A. V. Bandiwadekar, learned Counsel for the Applicant sought 

to assail the charge sheet dated 25.02.2016 mainly on the ground of 

delay in initiation of D.E. He further sought to canvass that there was no 

such financial irregularities so as to initiate the D.E. He has further 

pointed out that in terms of Circular dated 07.04.2008, the D.E. was 

required to be completed maximum within one year but in present case, 

though the period of 7 years is over, D.E. proceedings are still 

incomplete. On this line of submission, he urged that because of 

pendency of D.E., the Applicant is deprived of getting gratuity and 

suffered financial loss. To bolster up contention, he placed reliance on 
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the decision of the Hon'ble Supreme Court in Civil Appeal No.958/2010  

(Prem Nath Bali V/s Registrar, High Court of Delhi & Anr.), dated 

16.12.2015 and decision rendered by this Tribunal in O.A. 

No.352/2021 (Krishna G. Jadhav V/s State of Maharashtra & Ors.), 

decided on 03.02.2022 and O.A. No.245/2016 (Naresh A. Polani V/s 

State of Maharashtra), decided on 5.12.2016. 

 

4. Per contra, learned P.O. in reference to contention raised in 

Affidavit in Reply urged that Government has received complaints 

against several financial irregularities in functioning of P.W.D. Nagpur 

and Government got report from Chief Engineer, Nagpur. The Chief 

Engineer, Nagpur submitted report on 13.08.2014 wherein several 

financial irregularities and misappropriation of Government money was 

noticed.  It is in pursuance of reports, the Government examined the 

matter and found Applicant liable for gross financial irregularities.  The 

D.E. was initiated by charge sheet dated 25.02.2016 and there is no 

such inordinate delay in initiation of D.E. As regard, non-completion of 

D.E., learned P.O. has pointed out that Applicant himself is responsible 

for delaying D.E. since he frequently remained absent in D.E. and, 

therefore, cannot take disadvantage of his own absence.  She further 

submits that Enquiry Officer has submitted report on 10.04.2023 and 

now steps are being taken to pass appropriate final order in D.E. in 

accordance to law. On this line of submission, she prayed to dismiss the 

O.A.  

 

5. In view of submissions, following issues are posed for 

consideration :- 

(A) Whether there is inordinate delay in initiation of D.E. and charge 

sheet is required to be quashed and set aside.   

(B) Whether there is inordinate and unexplained delay in completion 

of D.E. and charge sheet is required to be quashed on that ground.  

 



                                                                           O.A.40/2017                                                  4

6. To begin with let us see the charges framed against the Applicant 

by charge sheet dated 25.02.2016 which are as under:- 

" mDr Jh-Vh-ih- jkBksM]mifoHkkxh; vfHk;ark gs lkoZtfud cka/kdke mifoHkkx dz-1] ukxiwj ;sFks fn-
25-08-2009 rs fn-07-06-2011 ;k dkyko/khr dk;Zjr vlrkauk] R;kauh ekgs fMlsacj] 2009 e/;s 
R;akP;k dk;kZy;karxZr izek.kdkaP;k HkqxrkuklkBh fn-07-12-2009] fn-19-12-2009 o fn-22-12-
2009 jksth foHkkxh; dk;kZy;kdMwu R;kaP;k mifoHkkxkP;k ukos 3 /kukns'k izkIr d:u ,dw.k :-
44]49]595@& jDde tek d:u ?ksryh- rlsp] 'kk[kk vfHk;aR;kdMs HkkM;kiksVh tek dsysyh :-
29]940@& jDde R;kaps mifoHkkxkl izkIr >kyh- v'kkizdkjs mifoHkkxkl ,dw.k :-44]79]535@& 
jDde tek gksÅu R;kph uksan R;kauh mifoHkkxkps jksdMogh dz-45¼uequk&10½ e/;s tesP;k cktwl 
?ksryh-  mDr tek jdesiSdh R;kauh :-29]940@&jDde fj>OgZ cWsdsr pyuk}kjs tek dsyh o :-
2]49]595@& jdesps iznku R;kauh] R;kaP;k mifoHkkxkr miyC/k vlysY;k ,dw.k 5 izek.kdka}kjs 
lacf/krkauk dsys- v'kk izdkjs R;kauh izR;{kkr :-2]79]535@& jdesP;k izek.kdkaph vnk;xh d:u 
R;kph uksan jksdMogh dz-45 e/;s iznkukP;k cktwl ?ksryh-  ijarq efgukv[ksjhl ,dw.k iznku jDde :-
44]79]535@& n'kZowu v[ksjph f'kYyd ^fujad* vlY;kph uksan dsyh-  
    T;kvFkhZ R;kaP;kdMs ekgs fMlsacj] 2009 e/;s tek vlysY;k :-44]79]535@& jdesiSdh R;kauh 
:-2]79]535@& jdesph izR;{k vnk;xh dsyh vkf.k T;kvFkhZ efgukv[ksjhl :-44]79]535@& 
jDde [kphZ nk[kowu v[ksjph f'kYyd ^fujad* n'kZfoyh] R;kvFkhZ R;kauh :-42]000@& ¼:-
44]79]535@& &:-2]79]535@&½ jdesph iznkus izR;{kkr u djrk ;k jdesph vkfFkZd 
vfu;ferrk d:u 'kklukps uqdlku dsys vkgs-  ;k vkfFkZd vfu;ferrsl Jh-Vh-ih-jkBksM] 
mifoHkkxh; vfHk;ark gs oS;fDrdfjR;k tckcnkj vlwu mDr jDde R;kaP;kdMwu olwyik= vkgs-   
       ofjy d`R;kr Jh-Vh-ih-jkBksM] mifoHkkxh; vfHk;ark ;kauh egkjk"Vª lkoZtfud cka/kdke 
fu;ekoyhrhy ifjPNsn 45] ifjf'k"V 24¼1½¼,½ o egkjk"Vª ukxjh lsok ¼orZ.kwd½ fu;e] 1979 
e/khy fu;e 3¼1½ ¼,d½ o fu;e 3¼1½ ¼nksu½ rlsp egkjk"Vª lkoZtfud cka/kdke ys[kklafgrk 
ifjPNsn 6] 6-1] 6-6-2] 6-6-5] 6-6-6 ps mYya?ku dsys vkgs-** 
 

7. Needless to mention, there is no straight jacket formula that 

whenever there is delay in initiation of D.E. or its conclusion, it has to be 

interdicted.  Whether disciplinary proceeding is liable to be terminated on 

the ground of delay has to be examined on the fact and circumstances of 

the case and no such hard and fast rule can be laid down. In this behalf, 

the decision of the Hon'ble Supreme Court in (1998) 4 SCC 154 (State 

of A. P. v/s N. Radhakishnan ) is important.  Para 19 of the judgment is 

as under :- 

“19. It is not possible to lay down any predetermined principles 

applicable to all cases and in all situations where there is delay in 
concluding the disciplinary proceedings. Whether on that ground the 
disciplinary proceedings are to be terminated each case has to be 
examined on the facts and circumstances in that case.  The essence of the 
matter is that the court has to take into consideration all relevant factors 
and to balance and weight them to determine if it is in the interest of clean 
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and honest administration that the disciplinary proceedings should be 
allowed to terminate after delay particularly when delay is abnormal and 
there is no explanation for the delay.  The delinquent employee has a right 
that disciplinary proceedings against him are concluded expeditiously and 
he is not made to undergo mental agony and also monetary loss when 
these are unnecessarily prolonged without any fault on his part in 
delaying the proceedings. In considering whether delay has vitiated the 
disciplinary proceedings the Court has to consider the nature of charge, its 
complexity and on what account the delay has occurred.  If the delay is 
unexplained prejudice to the delinquent employee is writ large on the face 
of it.  It could also be seen as to how much disciplinary authority is serious 
in pursuing the charges against its employee.  It is the basic principle of 
administrative justice that an officer entrusted with a particular job has to 
perform his duties honestly, efficiently and in accordance with the rules.  If 
he deviates from this path he is to suffer a penalty prescribed. Normally, 
disciplinary proceedings should be allowed to take its course as per 
relevant rules but then delay defeats justice. Delay causes prejudice to the 
charged officer unless it can be shown that he is to blame for the delay or 
when there is proper explanation for the delay in conducting the 
disciplinary proceedings. Ultimately, the court is to balance these two 
diverse consideration.” 

 
 

 

8. Thus, in view of principles laid down in Radhakishan's case, 

ultimately, Court has to balance diverse considerations having regard to 

the gravity of charges, the effect of cancellation of D.E. in public 

governance, the extent of delay amongst other things.  Each case has to 

be examined on the facts and circumstances and there is no such 

universal rule that whenever there is delay in initiation of D.E., it has to 

be interdicted. Now, turning to the facts of the present case, even if, the 

alleged incident has taken place in December, 2009, it is on receipt of 

enquiry report dated 13.08.2014 submitted by Chief Engineer, Nagpur, 

the gross financial irregularities were noticed by the Government and till 

then it was not surfaced nor within the knowledge of the Government.  

Therefore, on receipt of report of Chief Engineer, Nagpur Government 

swung into action and having regard to serious financial irregularities 

decided to initiate D.E.     

 

9. Ture, the Applicant was due to retire on 31.05.2017 and charge 

sheet was issued on 25.02.2016. Thus, the period taken by the 

Government for initiation of D.E. from 13.08.2014 (report of Chief 
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Engineer) till 25.02.2016 cannot be said abnormal or inordinate delay.  

At Government level, the file needs to be processed and examined at 

various levels before taking such decision. This being so, having regard 

to serious allegations of financial irregularities to the tune of                        

Rs.42 Lakhs, it is not possible to accept the contentions raised by 

Applicant's Counsel that inordinate delay is caused in initiation of D.E. 

Therefore, in our considered opinion, in the interest of clean 

administration, the disciplinary proceeding initiated against the 

Applicant must be upheld so as to take it logical conclusion in 

accordance to law.   

 

10. The submission advanced by learned Counsel for the Applicant 

that there was no such enough material to initiate D.E. and on that 

ground also D.E. is required to be quashed is totally unpalatable. Once 

the disciplinary authority has taken conscious decision and charges are 

prima-facie supported by the material, in that event, it would be 

premature to examine the merits of charges by the Tribunal. Indeed, the 

Applicant is at liberty to raise all such defence available to him before 

Enquiry Officer and on consideration of the same, the Enquiry Officer 

has to submit his final report. It is on receipt of enquiry report, the 

disciplinary authority has to take final call.   

 

11. The next question comes, whether D.E. can be quashed because of 

its non-completion though the period of more than 7 years from the date 

of initiation of D.E. is over.   

 

12. True, in terms of G.R. dated 07.04.2008, the D.E. was required to 

be completed maximum within 1 year and where not completed, the 

Enquiry Officer has to seek extension from the competent authority as 

mentioned in the said G.R. Therefore, the Tribunal needs to see the 

cooperation rendered by the Applicant for completion of D.E.  In this 

behalf, perusal of record reveals that hearing of the enquiry was held on 
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35 times but out of which for 26 times, the Applicant was absent.  Thus, 

it is because of long and repeated absence of the Applicant, the D.E. 

could not be completed earliest. This being so, the Applicant cannot be 

allowed to take disadvantage of his own absence before Enquiry Officer 

otherwise it amounts to give premium to delinquent for his own omission 

and absence.  Suffice to say, the delay caused for completion of D.E. is 

attributable to Applicant himself.   

 

13. The reliance placed by learned Counsel for the Applicant on Prem 

Nath Bali's case (cited supra), in the facts and circumstances of the 

matter is totally misplaced.  The Hon'ble Supreme Court held that 

enquiry proceeding shall be completed within prescribed period and if 

some or other reasons, it is not possible in that event, time may be 

extended but the period shall not be extended beyond one year.  The 

Hon'ble Supreme Court further observed that disciplinary authority must 

make sincere endeavor to conclude the D.E. within reasonable time by 

giving priority to it. However, in present case as stated above, it is the 

Applicant who is responsible for delay in completing D.E. since he 

repeatedly remained absent.   He cannot be allowed to take disadvantage 

of his own wrongs. This being factual aspect of the matter, in our 

considered opinion, the decision in Prem Nath Bali's case is of no 

assistance to the Applicant.  

 

14. Similarly, reliance placed on the decision of the Tribunal rendered 

in Krishna Jadhav and Naresh Polani's case (cited supra) is also 

misplaced.  The decision in those cases turn out on its own facts. In 

those cases, there was unexplained and inordinate delay for initiation of 

D.E. and, therefore, proceedings were quashed. Whereas in present case, 

there is no such inordinate delay for initiation of D.E. Insofar as period 

taken for completion of D.E. is concerned, the matter is delayed because 

of frequent and repeated absence of Applicant in D.E.  Needless to 

mention, the decision rendered in one case cannot be applied to other 
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case by matching their colors and one need to see the facts and 

circumstances of the matter.  

 

15. As pointed out by learned P.O., the Enquiry Officer has now 

submitted report and it is in process for further action.  Therefore, it 

would be appropriate to direct the Respondents to take the matter to 

logical conclusion by passing final order in D.E. in accordance to law 

within stipulated period.  

 

16. For the aforesaid reasons, we have no hesitation to sum up that 

challenge to initiation of D.E. is devoid of merit and the Original 

Application is liable to be dismissed. Hence, the following order :- 

ORDER 

(A) The Original Application is dismissed.  

(B) The Respondent is directed to pass final order in D.E. in 

 accordance to law within eight weeks from today and the decision 

 be communicated to the Applicant.  

(C) No order as to costs.    

  

 

   Sd/-                 Sd/-   
 (DEBASHISH CHAKRABARTI)      (A.P. KURHEKAR)        

           Member-A     Member-J 
              

 
Place :  Mumbai   
Date :  02.08.2023         
Dictation taken by : VSM 
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